
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENTS 97 

Actually the suit in question was started before the final decision in 
the federal suit. Now it is well settled that before the statute has run 
the legislature may extend the time 25 and also that where suit is 
brought before the statute has run amendments may later be made, 
such as increasing the damages claimed or changing the mere form of 
action. 29 In effect it means that A's and C's duty and liability exist 
so long as there is a suit pending, and that while such duty and liability 
exist they may be extended by the legislature, which is obviously a 
situation quite other than the recreation of a duty and liability after 
they have ceased to exist. 27 It is but little if any stretch to apply the 
amendment theory to the transfer of a suit from one court to another. 28 
But such application should be made alike in the case of chattels as 
well as choses between which there is for limitation purposes no real 
distinction. 

C. E. C. 

THE DOCTRINE OF MERGER AS APPLIED TO COMMERCIAL TRUSTS 

The modern commercial or real estate trust, so frequently the subject 
of subtle legal refinements, yet definitely sanctioned by law and exten- 
sively employed in practice, has recently become exposed to a new 
complication from a most unexpected source, the ancient and abstract 
doctrine of merger. 

In the case of Cunningham v. Bright, 1 the sole trustee of a real 
estate trust acquired by indorsement all of the transferable shares 
representing the equitable interest in the trust. Subsequently the real 
estate standing in his name as trustee was attached by his personal 
creditor. The attachment was upheld, notwithstanding the ostensible 
trust, on three independent grounds. Two of these grounds 2 were 
manifestly sufficient and do not now concern us. The third was that 

25 Davis v. Mills (1903) 194 U. S. 451, 457, 24 Sup. Ct. 692; Danforth v. Groton 
Water Co. (1901) 178 Mass. 472, 59 N. E. 1033. 

26 Moses v. Tayler (1880, Dist. Col.) 6 Mackey, 255; Frederichscn v. Renard 
(1918) 247 U. S. 207, 38 Sup. Ct. 450. See Comment (1918) 27 Yale Law 
Journal, 1053; (1919) 28 Yale Law Journal, 693. The cases are collected 
in 3 L. R. A. (N. S.) 259. 

27 See discussion of Mr. Justice Holmes in Danforth v. Groton Water Co., 
supra. In Dunbar v. R. R. (1902) 181 Mass. 383, 63 N. E. 916, criticised in 
(1902) 16 Harv. L. Rev., he goes still further. Cf. Fleming v. Railroad (1901) 
128 N. C 80, 38 S. E. 253. 

28 In the present case the federal suit had dragged on for eight years and 
for three years more on appeal, and the plaintiff may therefore be entitled to 
little sympathy for such delay. Yet where the plaintiff has instituted suit before 
the statute has run, the delay is partly the court's fault and another court is not 
justified in penalizing the plaintiff for delays which the first court could control. 

1 (1917) 228 Mass. 385, 117 N. E. 909. 

3 First, the trust was merely a device for the evasion of attachments ; second, 
the equitable interest, as entitling the debtor to a present conveyance of the legal 
estate, was itself subject to attachment under Mass. Rev. Law, 1902, ch. 178, 
sec. 1. 
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by virtue of the union of the entire legal and equitable interests in a 
single ownership, the equitable interest was merged in the legal and 
the trust was thereby extinguished. 3 

Ought this principle to apply to the bona fide acquisition by a trus- 
tee, in the regular course of business, of all the transferable shares of 
the trust? At its very origin the common-law conception of merger 
was founded, not upon considerations of policy, but upon what accord- 
ing to the artificial reasoning of the time was regarded as an inexor- 
able logical necessity. 4 Consequently, as early as the time of Lord 
Coke, 5 the judges were alert to find avenues of escape from the appli- 
cation of the doctrine, and found them, as is well known, in the case of 
"intervening estates" serving to hold apart the otherwise "coalescent" 
interests. 6 

The trust doctrine of merger is, however, notwithstanding the 
language of certain cases, 7 essentially different in its origin and char- 
acter. Like the entire law of trusts, it is purely a product of courts 
of equity. It is based, not upon artificial reasoning, but upon the 
recognition of a fact, namely that one person as cestui que trust can 
not invoke the aid of a court of equity against himself as trustee, and 
that without this power there can be no trust. 8 Equity is not "follow- 
ing the law" in this matter, for it is dealing with a situation without 
parallel in the common law. Nor is it pursuing any equitable policy 
except the policy of recognizing facts in deciding between otherwise 
indifferent claims. Thus if the controversy is between the paternal 
and maternal heirs of A who has inherited a legal fee from his father 
and a corresponding equitable fee from his mother, there is no con- 
ceivable ground of policy for holding that the trust must cease when 
the legal and equitable interests meet. In fact the trust has ceased, 
and the best equity that the court can find is to recognize this fact in 
deciding between the equally unmeritorious paternal and maternal 
heirs. 9 

The merger in fact upon which equity thus proceeds is present in 
equal measure wherever a partial or total legal interest meets a partial 



3 Cunningham v. Bright, supra. 

*2 Blackstone, Commentaries (18th ed. 1823) 181. 

5 "Mergers were never favoured at law, and still less in equity." 2 Coke, 
Littleton (1st Am. ed. 1853) sec. 338b. "Mergers are odious in equity." Gibson 
v. Crehore (1826, Mass.) 3 Pick. 475, 482. 

"Blackstone, op. cit.; Fearne, Remainders (3d Am. ed. 1826) 339; Johnson 
v. Johnson (1863, Mass.) 7 Allen, 196. 

7 See Bolles v. State Trust Co. (1876) 27 N. J. Eq. 308; Asche v. Asche (1889) 
113 N. Y. 232, 21 N. E. 70. 

8 Goodright v. Welles (1781, K. B.) 2 Doug. 771, 778; Greene v. Greene (1891) 
125 N. Y. 506, 26 N. E. 739; 1 Perry, Trusts (6th ed. 191 1 ) sec. 13. 

8 See Goodright v. Welles, supra. 
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or total equitable interest in the same ownership. 10 Nevertheless in 
numerous cases, for the protection of those beneficiaries whose interests 
have not merged, equity ignores the partial merger, and insists upon 
the administration of the trust as a subsisting entirety. It is not 
enough to say to a partial beneficiary in such a case that his own share 
in the trust would be unaffected by the merger of other shares. He 
is entitled to have the trust preserved in its entirety, and all the well 
considered decisions accord him this right. 11 Similarly all mergers, 
whether total or partial, are ignored for the purpose of effecting a 
desirable result, 12 such as to avoid a miscarriage of the intention of 
the creator of the trust, 13 to avoid a miscarriage of the intention with 
which the merging transaction took place, 14 to avoid wanton prejudice 
to third parties who have acquired interests in the property, 15 and 
even to avoid a wanton prejudice to the person in whose hands the 
merger has occurred. 16 

The "legal" doctrine of merger, on the other hand, has been said to 
be automatic and inexorable, 17 but this dictum, in so far as it is true 
at all, is manifestly applicable only to the merger of legal estates, and 
not to the treatment by courts of law of the merger of equitable with 
legal estates. The latter subject is in its origin within the exclusive 
province of courts of equity. They alone created and recognized 
trusts, and they alone could adjudicate upon their destruction. 18 When, 

10 Weeks v. Frankel (1910) 197 N. Y. 304, 90 N. E. 969; Wade v. Paget (1784, 
Eng. Ch.) 1 Bro. C. C. 363; Bolles v. State Trust Co., supra; Butler v. Godley 
(1826) 12 N. C. 94; Swisher v. Swisher (1912) 157 Iowa, 56, 137 N. W. 1076; 
Woodward v. James (1889) 115 N. Y. 346, 22 N. E. 150; Mason v. Mason's Ex'rs 
(1845, N. Y.) 2 Sandf. Ch. 432; Wilson v. Harrold (1919, 111.) 123 N. E. 563. 

11 Asche v. Asche, supra; Robb v. Washington & Jefferson College (1905) 
103 App. Div. 327, 93 N. Y. Supp. 92; Woodward v. James, supra; Mason v. 
Mason's Ex'rs, supra; Hildreth v. Eliot (1829, Mass.) 8 Pick. 293; Phillips 
v. Brydges (1796, Eng. Ch.) 3 Ves. 120. Contra, Weeks v. Frankel, supra; Wade 
v. Paget, supra; Bolles v. State Trust Co., supra; Wills v. Cooper, supra,\ 
Butler v. Godley, supra; Swisher v. Swisher, supra; Wilson v. Harrold, supra. 

12 "Mergers take place when a greater and less estate come together in the same 
person, and when there is no reason for their longer existence as separate 
estates." Sherlock v. Thompson (1912) 167 Iowa, 1, 148 N. W. 1035. 

18 Hildreth v. Eliot, supra; Highland Park Mfg. Co. v. Steele (1916, C. C. A. 
4th) 232 Fed. 10. See Bowlin v. Citizens Bank & Trust Co. (1918, Ark.) 
198 S. W. 288. 

"McCreary v. Coggeshall (1906) 74 S. C. 42, 53 S. E. 978. An express agree- 
ment was held sufficient to prevent merger for "if this intention has been ex- 
pressed, it controls." Agnew v. Charlotte C. & A. R. Co. (1885) 24 S. C. 18; 
Starr v. Ellis (1822, N. Y.) 6 Johns. Ch. 393 ; Forbes v. Moffatt (1811, Eng. Ch.) 
18 Ves. 384. 

15 Hildreth v. Eliot, supra; Woodward v. James, supra; Lipscomb v. Goode 
(1899) 57 S. C. 182, 35 S. E. 493; Forbes v. Moffatt, supra. 

18 Phillips v. Brydges, supra; Sherlock v. Thompson, supra. 

"Lewin, Trusts (8th ed. 1888) 726. 

18 Selby v. Alston (i797, Eng. Ch.) 3 Ves. 339. 
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therefore, courts of law have come to deal with the question, as in 
the determination of the validity of attachments or of claims of dower, 
they have had merely to answer the purely equitable question, Does 
a trust exist or does it not? In answering this question courts of 
law should, as they appear uniformly to do, follow implicitly the 
doctrines of equity. 19 

How ought these doctrines to be applied to the case of the business 
trust ? It is not contended that the sole trustee acquiring, even in the 
honest course of business, all the beneficial shares has any personal 
standing in equity to demand immunity from attachment or the in- 
cumbrance of dower, although even he has at least the equity of any 
party in the same situation clearly expressing the intention not to 
effect a merger. 20 Nor is it to be supposed that if prior to the inter- 
vention of such an incumbrance the shares, or some of them, should 
pass into other hands, the trust would not be perfectly reinstated ac- 
cording to its original character. But in general the clear intention of 
the creator of an active trust like this is protected from frustration 
through merger. 21 The organizers of the business trust have mani- 
fested unmistakably the intention to establish, on a secure basis and for 
an indefinite duration, an active business under a continuous manage- 
ment, combining therewith the advantages of free transferability of 
the beneficial interests and a continuity of legal ownership. They 
have probably provided a particular and exclusive mode for the termi- 
nation of the trust. It is no less immaterial than if they had in fact 
incorporated, who acquires the ownership of the shares. The frus- 
tration of such an enterprise through a purely formal concurrence of 
estates should be at least as repugnant to equity as is the premature 
termination, through merger, of an active maintenance trust. 22 

But equity will also discountenance a merger which is the occasion 
of an unnecessary injury. 23 The shares of the trust are likely at any 
moment to pass again from the hands of the trustee into general circu- 
lation. It is impracticable for purchasers to watch the records for 
intervening attachments, nor is it just that this should be required. 
Moreover, inchoate rights of dower and courtesy do not appear of 
record, and the inquiry with respect to them, at best very difficult, 
becomes quite hopeless after a succession of transfers. Prospective 
share-holders have indeed no vested right to the preservation of the 
trust, but the avoidance of the peril of extensive public deception is 

18 McCreary v. Coggeshall, supra, approved in Highland Park Mfg. Co., supra. 
Cf. Asche v. Asche, supra, and Hunt v. Hunt (1833, Mass.) 14 Pick. 374 (on 
law side) with Hildreth v. Eliot, supra, and Woodward v. James, supra, (on 
equity side). Cf. also Bolles v. State Trust Co., supra, with Wills v. Cooper. 

20 See note 14, supra. 

21 See cases cited in note 13, supra. 

22 See Hildreth v. Eliot, supra. 

28 Cases cited in notes 15 and 16, supra. 



COMMENTS 10 1 

certainly a substantial equitable consideration, when thrown into the 
scales against a purely fortuitous coincidence of estates. 24 

It is submitted, therefore, that well recognized equitable grounds 
exist for disregarding a purely fortuitous merger of estates in the 
bona fide transfer of trust shares, and that these considerations are 
equally relevant at law and in equity. 

A permanent provision for two or more trustees is, however, always 
possible. Unfortunately some judicial decisions and dicta 25 have 
tended to support a wide-spread professional belief that even this pre- 
caution may not prevent a destructive merger. Manifestly all of the 
considerations above mentioned are at least equally applicable to the 
case of several trustees. In fact, however it is submitted, we do not 
reach the question of equitable relief from merger at all, for the 
reason that the doctrine itself is quite impossible of logical application 
to the case of a multiple trusteeship. 

Assume that A, B, and C are trustees, with shares to the amount of 
twenty each in the hands of B, C, and D respectively. So long as D 
is interested the partial merger here involved will clearly not be 
recognized. Now let D sell all his shares to A. Each trustee is now 
the legal owner of one undivided third and the equitable owner of one 
undivided third. 

Figurative refinements concerning the "submersion" of a lesser estate 
in a greater have no proper place in the problem of the merger of trusts. 
Nevertheless they appear occasionally in the cases 26 and doubtless must 
still be reckoned with. If equity is to extend to a subject-matter exclu- 
sively its own a scholasticism which belongs solely to the common law 
in a quite different context, it may be presumed at least to observe the 
common-law limitations upon the doctrine. At common law the con- 
verging estates must be coextensive, relating to an identical subject 
of ownership. 27 But the problem of identifying the respective un- 
divided legal and equitable moieties of the several trustees, considered 
merely as parallel systems of estates, becomes devoid of meaning, for 
how can the parts be coterminous when their essential nature precludes 
the possibility of assigning them a boundary? 

But the more enlightened and better authorized basis of the doctrine 
of merger of trusts is expressed in the simple proposition, "no person 
can sue a subpoena against himself." 28 Where, however, A, B, and C 

24 See Sherlock v. Thompson, supra. 

25 Greene v. Greene, supra; Wills v. Cooper, supra; Swisher v. Swisher, supra. 
See also Healey v. Alston (1852) 25 Miss. 190, in which, however, there probably 
existed a positive intention to terminate the trust. In none of these cases is 
the difference in principle between the case of one trustee and that of two or 
more considered. 

26 See Hopkinson v. Dumas (i860) 42 N. H. 296. 
"'Donald v. Plumb (1831) 8 Conn. 446. 

29 1 Perry, op. cit., sec. 13. 
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are trustees for A, B, and C, A can sue a subpoena against B and C, 
and he may, according to a well established practice, join himself 
formally as co-defendant. And it is a remedy against B and C which 
his substantive rights require. Observe that we do not reach the 
question of merger until we have determined what A's equitable right 
is, to what it extends, and against whom it may be enforced, assuming 
that it may have a separate existence. This interest is not a beneficial 
interest merely in his own undivided share of the legal estate. It 
entitles him to a participation in the benefits of the joint management 
of the entire property, irrespective of any division into legal moieties. 
If he sought and were permitted to terminate the trust, something 
more than his own separate act would be required. He could not 
single out his own legal moiety, but must obtain a release from the 
others- or a conveyance from all three. 29 Thus there is no pro rata 
apportionment, moiety by moiety, of legal to equitable interest. 
Every share carries with it an equitable right to a portion of the rents 
and profits of the legal estate in its entirety. The trustees are liable, 
irrespective of the relative size of their legal moieties, for the losses 
resulting from their dereliction. 30 It is therefore quite immaterial 
that all the trustees are beneficiaries and all the beneficiaries are trus- 
tees. All are trustees, not for themselves only, but also for each other, 
with respect to the management and enjoyment, the enforcement, and 
the termination of the trust. 31 

It is clear, therefore, that if the doctrine of merger may properly be 
applied to commercial trusts, the provision of more than one trustee 
should protect against the destructive consequences of a merger. 32 



TRANSFER V. ENDORSEMENT 

Of course an endorser without recourse does not escape all duties 
to his endorsee, as is illustrated by the decision in Miller v. Stewart 
(1919, Tex. Civ. App.) 214 S. W. 565. He is still liable to his trans- 
feree if the "maker's" signature proves, later, to be forged. But one 
may be excused for needing a reminder of the fact. The concept of 
transfer 1 of a negotiable instrument has in common thought become so 

29 Chap in v. First Universalist Society (1857, Mass.) 8 Gray, 580. 

30 Hayes v. Hall (1905) 188 Mass. 510, 74 N. E. 935. 

31 A devise was made to four children in trust to hold and divide the rents 
and profits among them, with a division of the principal at such time as all should 
agree upon a sale. This was held to constitute an active trust such as to prevent 
a partition without the consent of all. All four children were collectively 
obligated to carry on the active management for the benefit of each. Harris v. 
Harris (1903) 205 Pa. St. 460, 55 Atl. 30. 

32 Accord in opinion, although other beneficiaries existed in addition to those 
who were also trustees. Burbach v. Burbach (1905) 217 111. 54, 75 N. E. 519. 

1 Transfer is used in this paper as a general term to denote the "passing of 



